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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

WESTERN DIVISION

UNITED STATES OF AMERICA, STATE OF
CONNECTICUT, COMMONWEALTH OF
MASSACHUSETTS,

PlaintiffGO,
CIVIL ACTION NOS. 99-CV-30225-MAP,
99-CV-30226-MAP, 99-CV-30227-MAP
(Consolidated)

HOUSATONIC ENVIRONMENTAL
ACTION LEAGUE, INC &c
THE SCHAGHTICOKE INDIAN TRIBE

Plaintifls-Intervenors

V

GENERAL ELECTRIC COMPANY,

Defendants).

MEMORANDUM OF LAW IN OPPOSmONTO ENTRY
OF THE PROPOSED CONSENT DECREE

I. INTRODUCTION ;

The Schaghdcoke Indian Tribe (the Schagbticoke), and the Housatonic Environmenial Action

League (HEAL) oppose eruoy of the Proposed Consent Decree because it is not consistent winh the goals
I

of CER.CLA, it does address the long term and continuing pervasiveness cf the PCB contamination, and

the proposed decree fails 10 protect the public health.

IL DISCUSSION
i

A. The "C&tcch Group's" Memorafcliain

HEAL and the Schaghricoke hereby incorporate the argnraenrs set forth in the

.MEMORANDUM OF LAW IN OPPOSITION OF ENTRY OF THE CONSENT DECREE (th

"Church Memorandum") filed by Caroline Church and others by and through their attorneys,
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Law Offices Of CristobalBorufaz, andKahn, Swift SrGraf, P.C.,
t

in the paragraphs bdovy.

B. The Consent Decree as proposed is not consistent vrith the goals of CERCL&'
\
.•

As the "Church Memoranduitf" points out, rhoae supporting entry of tie conseat; decree

in irs current form, characterize the plan for addressing the PCB' contamination as removal actions rsxher

than remedial actions. Bv doimr so, tnose parties attempt to dreumvent one of the more significant

protections of chfc National Contingency Plan (NCP) which "prescribes more detailed procedures and

staudards for remedial actions." Stag of MinncBor JLV. Kahnan W. ffirama Metals, Inc.,155 K3d 1019,1024

(8A Or. 1998). ! ' .

The ̂ I3inrci"Mein0raiidain" alio dearly describes rhe distmctiODS undo; federal law,
" " i

between "removal", and "xeraediaT actions. Despire att of the attempts at using language corhe

the pvgall scope. duratJoa. aad purooee of the deaiwip activities are are remedial

actions and should ckadybe seated as sack. CERCIA Secrioti 9621(b), Genetal rules for cleanup

states: ." . .

Rctncdial actions in which txea&oent wMch, permanently and significantly

reduces the volmne; toxxcity, or moHKiy of the hazardous substances, pollatants, and

conraTtrinHnts is a. principal g-lem frut; are to, be pxcfcTrfld over temedial actions not involving

sack treatment. The offsite transport and disposal of hazardous substances or contarpiaated

ma-tetials without such treatment should be the least favored alternalive remedial action
: . 4.

where practieal treatment' tedbnologies arc available.
t

Purtnermore, 40 CFR Sec. 76L25 (c )(4)"Rjeqinfeinents for PCB Spill Cleanup1' are not

complied with under the terms of the ctuicndy proposed consent decree. Section (v) of the

standards -under that provision require that "Soil coniaxoinated by the spill mtt be
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decontaminated to 10 ppm PCBs by weight provided that soil is excavated TO a minimum of 10

inches. The excavated soil wiu ce replaced v,Tih dean soil, te,, containing less than Ippm PCBs,

andrhespiEsirewfflberestr/red." -*" '
i ' •

As pointed out in the "Church Memorandum" as well as in many comments of record,

there are many sites along doe Housaconic Rivofbank, and elsewhere which are nor meeting

these federal standard^.i

Although the proper cleaning of the contaminated soils will be. more cosdy, that is nor a

valid reason to ope fox the capping methods proposed in the current form of the consenr decree.

The failure to dean, tie PCB conrammatfou, but instead to hide fc until ic becomes an even

greater disaster should not be acceptable to this Court acting in its duty to protect the public.

The desjiabfliry of nsing thermal desorptidn as a method for cleaning the contaminated

soils was discarded by those proposing entry of the Consent Decree in Its curreat form. As

discussed in the "Cht|rch MemorandiTm*. the use of thermal desorption to dean the
* • • i

contaminated soils wHL be more expensive. However, the cost to GE \vffl be minor compared to

the need for a. thorough cleanup of contaminated enila and waters. (See GE memo attached as •
' ;

(JExhlblt AJstating any remediation of outgoing litigation wiH .not significantly impact T^^i/'

frnanrial well'being) The USEPA has successfully used thermal deaorption in a number of sitesi • i / .'.
and is highly regarded by that agency for cleanine PGBs from ccmtammated sofls.(fiee attached

dociTmenrs from thfrUSEPA websit|f Ezhibir B,))lf the current form of-the Consent Decree Is

entered as a Court Order, the masave amounts of PCBs left for further contamination and

recontamination of the graundwatjer, and tie Housatonic Eliver wfll continually keep those

living on or pear, car using the Hou^arotiic Eiver and its fioodplaine in a perpetual state of danger.

The obvious fact Is; that the govexmuental agencies are tired of trying to gtr GE w> clean up and

h>e up to ira responsibilities. The governmcnr argues that doe to the coat of trial this consent

3 .
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decree in its current form is the best result in battling a powerful giant such as General Electric.

The people of the United Soles should expect more of theii representatives.
.' • i
' ••.:'#!" ). ',. .

If the PCBs are not deaned from the soils andv/arers of die Houeatonic, as'well as those

waterways (ground-water, Silver Lake, etc.) .which feed tiht Hou^tonis, HEAL and the

Schaghdcoke and other downsrream families and thdr children a»d grandchildren "Will continue

to be at the mercy of a, failed attempt to force a polluter to face its responsibilities. The Court

cannot approve of a Consent Decree -where tiie egreemenr is 'illegal, a product of collusion,
; I

inequitable, or contrary to the pnblic^ood." United Scares v. Town of.Mo.reau. New York, 751
i

F.Supp 1044, 1051 (N.D.NY.1990), Quoting Kefly v^Ttoroas jfofyent Company. RSupp. 507, 515

(W,D.Mich.I989). This Consent, Decree cannot be approved by the Court.
i

C. The natural resource damages assessment is arbitrary, capricious, mfiubscantiarexl
aadraideralues tie actual daraages to nke River r

There remains no real economic basis for die damages conrempJarEd Jn the Consent Decree.

Industrial Economics, IncorpaTated.ClEc1"), the connracrpr who performed the

Resource Damage Assessment" (emphasis added) of January 28, J997ckarly scares the same when

addressing the shorrcomingB of the assessment in its "LIMITATIONS" section,
i - • . i

Tbg Harare of eaafitrno^ TfsriSy aVHilahle tffia-a'pf? Ipfrinn^tirttt lin^F^ "CT ability to 0̂ "̂ "̂ alt
of rhr. nbjc-gtfgeg d^c<*qjy^ fq r/h? St̂ t?XLqot of WPJ^ In partkttlar.oW injury assessment does
not idearify ajd quantify aH of djfi natoral resource injuries 13<rfy to be present ui rhe Housatonic
River envjrcajment.'1 • Sec HyfotHt 9T p. 1-3; United Stares Mcanotanduni of Law in Support, ~y .

It is evident from the subsequent language of rht report;Upon which, the parries supporting die Consent

Decree rely that rhis assessment is, in fact, prtominaiy at best and non-comprehensive. For example, tie
f

assessment admits "T'Jo studies have been conducted to measure bearing zates on the Connecticut

HousatoBic." Seettwi,' Eaiijbir 9, p] D'3. Futrhcrmore, therehas been na dehneation, testing and/or

srudy of the floodplain areas in Connecticut and no recognition that many floodplain areas are utilized

for agriculture and possibly .subject to seasonal rccontamination.
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I , ,

The analysis forming die basis of SECdemcnt jsjadnutredly perfuncroiy and not based on relevant
i

factors. (See p.6fi of US Motion to En«r Consent Decree ). In short, the lEc preliminary estimate of

damages was not designed or intended'to evaluate die possible broad range of alternative scenarios, or

combination of scenarios, thatjconld constitute reasonable and acceptable compensation for NRD.
i i J

It Is hard to fathom how an. actual and fair dollar amount c?n be calculated when nxrdiei! study is
1 • I •conremplaced and the actualHarmtemains unknown'-1 It is significaur that nobbdy to date has been. '
1 i '

provided the raw and rdevano data upon which the assessment of ICe waa baeed, despite mnneamis

FOIA requests, icpresoitatioiistc the contrary and the pending Motion to Enter. (See Exhibit C\

Cerjespondrnce of/Audrey Cole, 'resident of HEAIJ pp.3-5,) j

While the Consent Deer fi contemplates a $15 nuQjon dollar award far! compensatory restoration
" - I iprojects, with. $7.5 mfllion eana uked for the State of Connecticut, the assessment states, ".„ our bestTT . | • |

estimate of damages assodated-witn ost or dinjinishediecreatlonal fishing and bearing trips is $11
I i i

mfllion- $32 miBioii" and ]

as this Court has commented It wouldn't put its elbow in the HoiMatonic, "we estimate that passive use

damages are in the range of ?25

piflfmrnary TqprV|f f-ilf-t^glTm A

are-willing to setrlc for only $t

I

on'$250mflHau." Pp.CH, Exhibit $, at i-3. Therefore, the

ocna^ss between..$37oiiDion- $282 ntillicm dollars, while dit Sovereigns .

; mMon. Xb,eieisno|jnstiBcanoafiorthis amount, not die United States

claim that this is the largest su ih awatd in
• I :

environment and ecosystem?), nor cheix unfounded fears absut die results aid invalvement of lltigation-

ThiB issue has been in. tht Soveieigns realm for.oYer'rwenty'thice yeare, sinc{e Congress banned die

iudiscrimipate use and dumping ofPCBs.; it is mbrp thari disingsnuous to suggest the Consent Decree

needs to be approved now and to falsaly create a sense of urgency because they have failed to Bike action

or fear the outcome of lingati m. It is more' than! reasonable to assume that with the coormlcy of

idant, GE would have ellmiriated any liability and atcendant costs if it had
. .

resources available to the de£

1 Further deep core studies, for example, would prav da critical information as to 1he extent of PCB contamination in
the riverbed sediment sind attow real wortd calculatlo is fee to safe river use and accesi based on any numbar of
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a realistic opportunity to do ap. Because the methodology and assessment model employed to calculate

the compensatory aspect of rhcnatnral resource damage is admittedly preliminary, limited and clearly

nit based on necessary information, the Consent Decree should be rejected as technically inadecpiate,
1 •' " . "

undervalued in cams of compensating the public, »ot representative of the minimal risks b£ litigaripn and

dberef ore not in the public's best Interest- '

Neither this Court, nor the otter parties, ahotdd be hoodwinked by G&s patently
ambiguous commitment CO the Consent Decree

The most Important aspect of che proposed Consent Decree that all parties need to recognise; is

|that GPe commitmenc to the Consent Decree ie Ofi paper only. As die COTOC contemplates this; heavy

[decision, -whether to move tozwaitt on. tJjeproposals critical Co rfce Coivsent Decree, the defendant. GE, is

hard at work irn^prmfntng the cwo basic tenets thdt drive the Decree, namely, the removal and

remediation of PCBs to -acceptable levels" and the methodology conzemplatcd to accomplish that

removal. I
.1
i t

According to a recently published article, GE is lobbying to lower the acceptable limits recrmred

to cleon-up rhe first mile arid oae-hal£of the rivet/TSee Exhibit D, t». SSVand has conrrctied a well-

orcheetratcd and heavily funded lobbying effort to stop all dredging, until the negapve effects of. dredging

art detfTrmnrri. Ostensibly if GE gets its •vrsy, invcnld be dotue cleaning irp befca* it even had TCP begin

and •would be able to bale any on-going dredging or reroediaoon, instead opting to leave the J>CB

contamination in place. Unfortunately, rivers do not "dean" themselves dirough anaerobic bacteria deep

pp.33:

. - i1 in areas of low PCB contmninatton. (ess than 30 ppm. parttel dechloHnafion vfa anaerobic bacteria does
not occur. In fact, ft is argued tftat the decnlorinatea PCBs are more water soluble and more volatile than
PCBs in their original state end produce the most niaurotoxlc and possibly estrogenlc effects In both
humans and animals, including effects oti intelligence, teaming and memory according to Or. David
carpenter, dean of the School of Public HealttvSbrte university of New York at Albany.

Gte/fC:\SXevf FoldeAA. Citizen's Guide to Thsiinal D<?sorption-htm 9/26/2000
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; the oxtire NRDA process through its involvement in the coalition for NED Reform, an

ave and highty coordinated effort' to cripple NRD and co weaken all of Supofund1 flrid p.36.
i-

.''

Copdnsipn.
i

For tkt foregoing reasons the proposed Consent Decree should be REJECTED.

1PECTFULLY SUBMITTED

HEAL, By its Attorney, TKe Schaghticoke todlan TriLe
• By Its Attorney,

Glenn D. Goodman, Esq.
Law Offices of derm D. Goodman, P.C.
82 Maple Street
SpringfieW, MA 01105
TeL(413) 746-3523
Fax(413)737'7938
BBO# 564404

• MidwH J. Bums, Esq.
taw Offices of Attorney Mldbad J. Bums
10 Goltmibus Boulfivard, Suite 2N •
Hartf(ird,CT 06106
TcL (860) 725-6812
Fax. (850) 687-1833
C^Juris No. 309933

1 GE fs also lobbying for the etonlrrefion of past "lost use" claims, which compensate the pubfio for the i
pariod fn which they were depflved of the resources; and of "non-use" claims for the '
cultural or religious value the pubDc places on a pristine' resource. Ibid

I j
•I



CERTIFICATE QF SERVICE'

Counsel for the Intervenors hereby certifies that oa October 2,2000 they caused copies of the
f ongoing document and tKt accachments thereto to be served on counsel to the parties to this
action and on counsel of Cht movants for intervention by first class mail

Glenn D. Goodman Michael Btons
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